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LEGAL NOTICE

The contents of this publication, current at the date of publication set out above, are for reference
purposes only. They do not constitute legal advice and should not be relied upon as such. Specific
legal advice about your specific circumstances should always be sought separately before taking any
action based on this publication.
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INTRODUCTION

The Matrimonial Causes Act, 1971 (Act 367), governs the current law on divorce in Ghana. The law pro-
vides that a petition for divorce may be presented to the Court by either party to a marriage. However, the
Petitioner of the divorce, i.e. the person who starts the proceedings must be able to provide evidence to the
effect that the marriage has broken down beyond reconciliation. This is the sole ground for divorce. That
notwithstanding this sole ground must be evidenced by proof of one of the following:

Adultery
Unreasonable Behavior
Desertion
Separation with consent for two (2) years
Five years of Separation

RIS

1. ADULTERY - SECTION 2(1) (A) OF ACT 367

“... the Respondent has committed adultery and that by reason of the adultery the petitioner finds it intol-
erable to live with the Respondent”.

Adultery may be defined as sexual intercourse between two persons of whom one or both are married but
who are not married to each other. It is important to note that if you are the Petitioner, you cannot rely on
your adultery. For Adultery to be proven, there must be at least partial penetration.

Under Act 367, adultery is defined as the voluntary sexual intercourse of a married person with a person of
the opposite sex other than his or her spouse.

Further, a petitioner must satisfy the Court that he/she finds it intolerable to live with the Respondent. This
is, however, a subjective test and depends on the view of the Petitioner, which the Court will ascertain and
come to a conclusion. Section 3 of Act 367 provides that to rely on this fact, a couple should not have lived
together for more than six months after one becomes aware of the adultery, if the couple lives together for
more than six months after the occurrence of adultery on the part of one of them, this ground cannot be
relied upon.

It is interesting to note that, on a petition for divorce in which adultery is alleged, the person alleged to have
committed adultery with the party to the marriage may be made a party to the proceedings.

2. UNREASONABLE BEHAVIOUR - SECTION 2(1) (B) OF ACT 367

“... the Respondent has behaved in a way that the petitioner cannot reasonably be expected to live with
the Respondent”.

Section 4 of Act 367 provides that for the purposes of section 2(1) (b), in determining whether a petitioner
cannot reasonably be expected to live with the Respondent, the Court shall disregard any period or periods
not exceeding six months in the aggregate during which the parties to the marriage lived with each other as
husband and wife after the date of the occurrence of the last incident relied on by the Petitioner and proved
to the Court in support of an allegation.

This is the most commonly relied upon fact for divorce. Case law provides that “unreasonable behaviour”
can take the form of either an act or omission and can include severe issues of physical/emotional violence
or more mild incidents.

The conduct complained of must be severe and higher than the ordinary wear and tear of marriage life.

3. DESERTION- SECTION 2 (1) (C) OF ACT 367

“... the Respondent has deserted the Petitioner for a continuous period of at least two years immediately
preceding the presentation of the petition”.

Desertion is the separation of one spouse from the other with the intention on the part of the deserting
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spouse to bring cohabitation permanently to an end without the consent of the other spouse

‘The physical act of departure by one spouse does not necessarily make that spouse the deserting party. The
Petitioner must satisfy the Court that the Respondent has deserted the marriage and there is no intention
to return

Desertion must exist for at least two years immediately preceding the presentation of the Petition to qualify
as a ground for divorce.

4. 2 YEARS SEPARATION WITH CONSENT - SECTION 2 (1) (D) OF ACT 367

“... the parties to the marriage have not lived as husband and wife for a continuous period of at least two
years immediately preceding the presentation of the petition and the respondent consents to the grant of
a decree of divorce, provided that the consent shall not be unreasonably withheld, and where the Court
is satisfied that it has been so withheld, the Court may grant a petition for divorce under this paragraph
despite the refusal”.

Consent is necessary to rely upon this fact. The Court must satisfy itself that consent to divorce has been
given by the Respondent only after the Respondent has understood the consequences of his or her consent.

5. NOT HAVING LIVED AS MAN AND WIFE FOR 5 YEARS- SECTION 2 (1)(E) OF ACT
367

“... the parties to the marriage have not lived as husband and wife for a continuous period of at least five
years immediately preceding the presentation of the petition”.

Consent is not needed to rely on this fact. Section 7 of Act 367 provides that, for the purposes of section 2
(1) (d) and (i) in determining whether the period for which the parties to a marriage have not lived as man
and wife has been continuous, the Court shall disregard any period or periods not exceeding six months in
the aggregate during which the parties resumed living as man and wife.

The Petitioner must demonstrate aside enlisting any of the grounds as mentioned above for the dissolution
of the marriage that the parties to the union after diligent effort have been unable to reconcile their differ-
ences.

Although the Court may find one or more of the facts required to be established for the dissolution of the
marriage, the Court shall not grant a petition for divorce unless it is satisfied, on all the evidence, that the
marriage has broken down beyond reconciliation.

PROCEDURE FOR DIVORCE

Section 1(i) of Act 367 states the ground for the commencement of divorce proceedings. A petition for
divorce may be presented to the Court by either party to a marriage. However, for the avoidance of doubrt,
Court means the High Court or the Circuit Court (section 43 of Act 367 subject to the Chief Justice’s pow-
er to transfer action under section 40 of Act 367.

The divorce petition is the document that starts divorce proceedings. This document informs both the Re-
spondent and the Court on the legal basis on which the Petitioner is pursuing a divorce.

The Petitioner files a petition at either the High Court or Circuit Court, and then the Registrar will cause
the Petition filed to be served on the Respondent through the Court bailiff. To issue a petition, it must be
sent to the Court in triplicate.

There is a Court fee for issuing a divorce petition. It is important to note that a divorce petition cannot be
issued within the first year of marriage. However, the Petitioner can rely on events that occurred within the
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first year of marriage.

RESTRICTION ON PETITIONING

A petition for the dissolution of marriage cannot be presented to the Court by the Petitioner within two
years from the date of the marriage. That means that a party to a marriage that is less than two years cannot
commence a divorce proceeding, notwithstanding the existence of any of the facts necessitating divorce

under the Act. (section 9 of Act 367)

There is, however, a proviso to the restriction on petitioning for a divorce. The Court may on application
allow the presentation of a petition for divorce within two years from the date of the marriage on the ground
of substantial hardship suffered by the Petitioner or depravity on the part of the Respondent.
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